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the prosecuting attorney used in substance the following language : "If there is 
a man on that jury who does not believe this man ought to be hung, then I say 
he is a weakling, not possessed of the proper manhood and unfit to sit on that 
jury." Counsel for accused objected to this language, but the trial court did 
not interfere or direct the jury to disregard it. Held, That failure so to do was 
proper cause for reversal. State v. Blachman (La.), 32 South. 334. Citing State 
v. Thompson, 156 La. 366 ; Nelson v. Welch, 115 Ind. 270. 

Per Blanchard, J. : 

" The language used was intemperate and improper. It was calculated to un- 
duly influence the jury in deciding on the punishment to be inflicted on the 
guilty man — something with which the prosecuting officer has nothing to do. 
If they do. not believe he should hang, the district attorney expresses his opinion 
of them in advance that they are weaklings. If they should reach, in their con- 
sultations in the jury room, the conclusion he should not be consigned to the 
gallows, they are, in anticipation, denounced by him who represents the State 
as without courage or manhood and unfit to discharge one of the most ordinary 
of the duties of citizenship. It was an appeal to the jury not merely to reach 
the conclusion of guilt which was proper, but an admonition to them that they 
would be recreant in their duty if they returned a qualified verdict, which under 
the law they had the right to do, and as to which they should have been left the 
sole judges, unbiased by the forcible assertion of the prosecutor's opinion. A 
district attorney should not throw the weight of his personal influence into a 
case which he is conducting as a public officer by announcing his individual 
opinion that the accused deserved hanging." 

Where counsel, in arguing to the jury, made statements and suggestions to 
which exceptions were taken, but the court immediately corrected and rebuked 
the counsel, and instructed the jury to disregard the remarks, Held, That there 
is no ground for exception. If it was thought that the verdict was nevertheless 
influenced thereby, the trial court should have been moved to set it aside. Lock- 
wood v. Fletcher (Vt.), 52 Atl. 119 ; citing Machine Co. v. Holden, 73 Vt. 396. 



New Trial— Misconduct of Juror— Intoxication. — The earlier rule that 
the intoxication of a juror to such an extent as to deprive him of the free and 
full exercise of his mental faculties vitiates the verdict, has been much relaxed 
by modern authorities. 

" The correct rule, as voiced by the later decisions, may be stated, speaking 
generally, that the use of intoxicants by a juror while engaged in the trial of 
an action, to such an extent as to render him incapable of appreciating and com- 
prehending the proceedings in court, and unfit for an intelligent, fair, and 
impartial performance of his duties, when not participated in, assented to, or 
waived by the parties, vitiates the verdict. Litigants are entitled to a trial by 
a jury of competent men, and when any one or more of them so far forgets the 
importance of his station and the responsibilities imposed upon him as to render 
himself unfit, by the use of intoxicating liquors, to intelligently hear and 
determine questions presented to him for consideration, the verdict rendered is 
invalid, and the courts uniformly vacate and set them aside, unless the conduct 
is waived by the parties, or it be made to appear that no prejudice resulted 
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therefrom. Brown v. State, 137 Ind. 240, 36 N. E. 1108, 45 Am. St. Bep. 180 ; 
Green v. State, 59 Miss. 501 ; State v. Jenkins, 116 N. C. 972, 20 S. E 1021 ; 
State v. Demarcate, 41 La. Ann. 413, 6 South. 654. The courts have not attempted, 
however, by judicial decisions, to impose an absolute restraint in respect to 
indulgence in intoxicants ; and it is only in cases where jurors have become so 
intoxicated as to render themselves incapable of comprehending the proceedings 
in court that their verdicts are set aside ; and not then if the conduct of the 
juror in that respect be known to the parties, and they fail and neglect to call 
the attention of the court to the fact ; nor when it is made to satisfactorily 
appear that no prejudice in fact resulted therefrom." — Per Brown, J., in State 
v. Salverson (Minn.), 91 N. W. 1. 

It is generally held, says the court, that a defendant cannot, either in a civil 
or criminal action, take advantage of the misconduct of a juror after a verdict 
has been rendered against him, when he had knowledge of the misconduct before 
the conclusion of the trial, and failed to make proper complaint to the court. 
Cogswell v. State, 49 Ga. 103 ; Harris v. State, 61 Miss. 304 ; People v. Dregan, 
88 Cal. 602; Crottkau v. State, 70 Wis. 462 ; Mergentheim v. State (Ind. Sup.) 
8 N. E. 568. This general rule applies to misconduct of jurors of every kind 
and character. But the granting of a new trial for misconduct of a juror rests 
in the sound discretion of the trial court, and requires a clear case of abuse to 
justify a reversal by an appellate court. Hewitt v. Pioneer Press Co. , 23 Minn. 
178, 23 Am. Bep. 680 ; Coal Co. v. Hutchinson, 36 N. J. Law, 52 ; Austin v. 
State, 42 Tex. 355 ; Com. v. White, 148 Mass. 429 ; People v. Johnson, 110 N. Y. 
184 ; State v. Taylor, 134 Mo. 109 ; Svenson v. By. Co., 68 Minn. 14. 



